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ELECTION COMMISSION OE INDIA 
ORDER 

New Delhi, the 7th November, 1990 

O.N. 86.—Whereas the Election Commission is satisfied 
that each of the contesting candidates specified in column 
(4) of the Table below at the election to the House of the 
People from the State of Punjab as specified in column (2) 
and held from the constituency specified in column (3) 
against his name has failed to lodge any account of election 
expenses within the time and in the manner required by 
law as shown in column (J) of the said Table as required 
by the Representation of the People Act, 1951 and the 
Rules made thereunder; 


And whereas the said candidates have either not furni¬ 
shed any reason or explanation for the said failure even 
after due notice or the Election Commission after con¬ 
sidering the representations made by theni, if any, is satisfied 
that they have no good reason or justification for the 
said failure; 

Now, therefore, in pursuance of Section 10A of the 
said Act, the Election Commission hereby declares the 
persons specified in column (4) of the Table below to be 
disqualified for being chosen as and for being a member 
of either House of Parliament or of Legislative Assembly 
or Legislative Council of State | Union Territory for a period 
of 3 years from the date of this Order, 


TABLE 

S. Particulars of Election S.No. & Name of Name & Address of the Reason for 

No. Constituency Candidates disqualification 

__ 2 3 4 ~~ 5 ~~ 

1. General Election to the 1—iGurdaspur Capt. Chanan Singh Sidhu, Failed to lodge the 

House of.the People, 1989 Parliamentary Village Katlaher, Account within time 

Constituency P.O. Chaper, and in the manner. 

District Patiala, 

Punjab. 

2. -do- 13—Ferozepur Shri Assa Ram, Failed to lodge any 

Parliamentajy Vill. & P.O. Bahawal account of election 

Constituency Bassi, expenses. 

Teh. Abohar, 

District Ferozepur, 

Punjab. 

3. -do- -do- Shri Sukhdev Singh. -do- 

Vill. & P.O. Burj Muhar, 

Teh. Abohar, 

District Ferozepur, 

Punjab. 

4. -do- -do- Shri Harbans Singh, -do- 

Vill. Chak Arainan Wala, 

P.O. Jalalabad (W), 

Teh. Fazilka, 

Punjab. 

5. -do- -do- Shri Baljit Singh, -do- 

House No. 22, 

Basti Gobind Nagri, 

Ferozepur City, 

Punjab. 

6. -do- -do- Shri Makhan Singh, -do- 

Vill. Chak Arainan Wala, 

P.O. Jalalabad (W), 

Teh. Fazilka 
(Punjab). 

7. -do- -do- Sh. Manoj Dhiman, -do- 

H. No. 1, 

St. No. 10, 

Ferozepur Cantt., 

Punjab. 

8. -do- -do- Sh. Gurucharan Singh, -do- 

(Chairman Milkfed, 

Distt. Ferozepur, 

Vill. & P.O. Islam Wala, 

Teh. Fazilka, 

District Ferozepur, 

Punjab. 
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1 

2 

3 

4 

5 

_____ 

General Election to the 
House of the People, 1989 

6—Hoshiarpur 

Parliamentary 

Constituency 

Sh. Nirmal Singh, 

Vill. & P.O. Miani, 

Teh. Dasuya, 

District, Hoshiarpur, 

Punjab. 

Failed to lodge any 
account of election 
expenses. 

10. 

-do- 

-do- 

Sh. Mohan Singh, 

Vill. Balachaur, 

Teh. Balachaur, 

District Hoshiarpur, 

Punjab. 

-do- 

11. 

-do- 

4—Jalandhar 
Parliamentary 
Constituency 

Sh. Mohinder Kumar Jain, 
Kothi No, 29, 

Hakikat Road, 

Jalandhar Cantt., 

Punjab. 

Failed to lodge the 
account within the 
time'and in the manner 
required by law. 

12. 

-do- 

8—Patiala 

Parliamentary 

Constituency 

Sh. Ajmer Singh Saini, 
Kharak Mangoli, 

Janinder Guru Kul Uch 
Vidyalaya, 

Teh. Kalka, 

District Ambaja, 

Punjab. 

Failed to lodge any 
account of election 
expenses. 

13. 

-do- 

-do- 

Sh. Pawan Kumar, 

Mohalla Machhi Hatta, 
Samana, 

District Patiala, 

(Punjab), 

-do- 

14. 

-do- 

-do- 

Sh. Vinod Kumar Gupta, 

S/o Sh. Hans Raj Gupta, 

96—Mansahia Colony, 
Patiala, 

Punjab. 

-do- 

15. 

-do- 

-do- 

Sh. Madan Lai, 

161—Mohalla Khatrian, 
Sanaur, 

District Patiala, 

Punjab. 

Failed to lodge his 
account of election 
expenses in the manner 
required by law. 

16. 

-do- 

1—Gurdaspur 
Parliamentary 
Constituency 

Sh. Mela Ram, 

House No. 334, 

Dhakki, 

Pathankot, 

Punjab. 

Failed to lodge any 
account of election 
expenses. 

17. 

-do- 

9—Ludhiana 

Parliamentary 

Constituency 

Sh. Jagdish Lai, 

4450, Shivaji Nagar, 

Gali No. 1.9, 

Ludhiana, 

Punjab. 

-do- 


[No. 76/PB-HP/90(5)/6104J 


^ 23 *T*F5rT, 1990 

«rr. W. 87.—fwfm UT#T 1989 «nff tf. 23 1989 JJmfa «T5ff if mftW 7-11-90 

%■ wtsvf «Pt wfa sfafafa^ «#m, 1951 (1951 w 43) tfr anr ioo %spjm ir smftor «FSsrr §1 

[#. 82*Rm-Tr. ?T./23/89-90] 

w^vr ?r* 

WIT. am tlfTT 



' 192 THE GAZETTE OF INDIA : DECEMBER 15. 1 990/AGRAHAYANA 24, 1912 [Part II— Sec. 3(iii)] 


New Delhi, the 23rd November, 1990 

0,N- 87.—Tn pursuance of section 106 of the representa¬ 
tion of the People Act, 1951 (43 of 1551), the Election 
Commission hereby publishes the two judgements of th« 
High Court of Guwahati, both dated 7-11-1990 in Election 
Petition No. 23 of 1989 and Recrimination Petition No. 18 
Of 1989. 

JN THE OAUHAT1 HIGH COURT 

(THE HIGH COURT OF ASSAM, NAGALAND, MEGHA¬ 
LAYA, MANIPUR, TRIPURA, MIZORAM AND 

ARUNACHAE PRADESH) 

Election Petition No. 23 of 1989 

Shri Abdul Muhib Mazumdar ...Petitioner 

Versus 

Sri Hiteswar Saikia and two others . .Respondents 
PRESENT: 

HON’BLE MR. JUSTICE MANIRANA 

For the Petitioner; 

For the petitioner; 

Mr. B. N, Sen. 

Dr. M. K. Sharma. 

Mr. S. S. Dey. 

Mr. K. P. Pathak. 

Mr. M, Nath. 

Mr. N, Saika, Advocates, 

For the respondents: 

Mr. P. C. Kataki. 

Mr. D. N.. Choudhury. 

Mr. S. A. Lasknr. 

Mr. A. K. Phukim. 

Mr. G. K. Bhattacharyya. 

Mr. A. K. Choudhury. 

Mr. H. Munir. 

Mr. N. Dutta. 

Mr. M. Bhuyan. 

Mr. B. P. ‘ Khtaki, Advocate.;. 

Date of hearing ; 20 June, 1990. 

Date of judgment: 7 November, 1990, 

JUDGMENT 

In this petition the petitioner Abdul Mahib Mazumdar 
has challenged the election of the respondem-2 Sri Amrit 
Lai Basumatari to the Council of States (Rajya Sabha). 
The election was heJd on 13-6-1989 in pursuance of the 
notice issued by the President of India calling upon the 
elected members of fbe Legislative Assembly of the State 
of Assam to elect two members to the Council of States 
from Assam to fill the seats of (he members of the Council 
of States. fThree candidates, namely the respondent-1 
Shri Hiteswar Saikia, the respondent-2 Shri Amrit Lai 
Basumatari and (he respondent-3 Shri David Ledger con¬ 
tested the election. The counting of vutes took place on 
the same day, viz,, on 13-6-1989. Out of 126 electors 124 
cast their votes. The votes secured by the three candi¬ 
dates according to first. preference were as follows-: the 
respondent-1 Shri Hiteswar Sakia-42; the respondent-2' 
Shri Amrit E'al Basumetari-37; and respondent-3 Shri David 
Eedger-45. It is alleged that on recountings two first 
preference ballot papers recorded in favour of the respon¬ 
dent-! Shri Hiteswar Saikia were rejected by the returning 
officer and, therefore, ho secured 40 vote; according to 


first preference. After calculating the quota and transfer 
of value of votes, the respondent-3 David Ledger and the 
respondent-2 Shri Amrit Lai Basumataii were declared to 
have been elected. 

2. The petitioner Shri Abdul Muhib Mazumdar, who is 
ail elector, presented this election petition calling in ques¬ 
tion the election of the respondent-2 Shri Arni'iL Lai Basu- 
matari on the ground that two first preference valid votes 
cast in favour of the respondent-1 Shri Hiteswar Saikia 
have been improperly rejected, and that there has been 
improper reception of one first preference vote which is 
void in favour of the respondent-2 Shri Amrit Tal Basu- 
matari. The respondent-2 Shri Aim it Lai Basumatari 
resisted the petition. He also filed counter-claim under 
section 97 of the Representation of People Act, 1951, for 
short ‘the Act', 

3. My predecessor framed the following issues.-— 

‘‘(i) Whether the Election petition has been presented 
as prescribed under the Representation of People 
Act, 1951 ? If not whether the petition is liable 
to be dismissed ? 

(ii) Whether the election petition is maintainable in 
its present form for not verifying the same in the 
manner required under the law ? 

(iii) Whether the petitioner has locus standi to file the 
election petition, praying for relief under Section 
84 of the Representation of People Act, 1951 not 
being a candidate in the biennial election to the 
Council of Slates held on 13 6-1989 ? If not, 
whether the election petition is liable to be dis¬ 
missed as not maintainable? 

(iv) Whether the petitioner has been able to make out 
a case for scrutiny and]or re-scrutiny of three 
ballot papers specified in the election petition ? 

(v) Whether the Returning Officer was justified in 
rejecting two ballot papers cast in favour of 
respondent No. 1 on the grounds'of alleged double 
marking and use of different ink and, if not, 
whether such improper rejection of two ballot 
papers has materially affected the election of res¬ 
pondent "No. 1 and also rhe result of the election? 

(vi) Whether the Returning Officer was justified In 
accepting one ballot paper in favour of respon¬ 
dent No. 2 injecting the objections raised on 
behalf of the respondent No. I on the ground 
that marks 1 and 2 were given in the place not 
meant for such maik and, if not, whether such 
improper acceptance of the said ballot paper has 
materially affected Hie election of respondent No. 1 
and the result of the election. 

(vii) Whether or not the petitioner is entitled to declara¬ 
tion that the election of (he respondent No. 2 
in the biennia) election to the Council of States 
from Assam held on 13-6-1989 is void ? 

(viii) Whether or not the petitioner is entitled to a dec¬ 
laration that the respondent No. 1 has been duly 
elected in the biennial election to the Council of 
States from Assam held on 13-6 1989 ? 

(Lx.) To what relief the petitioner is entitled to?” 

and, thereafter, evamined the witnesses of the parties and 
decided the issue nos. (ij, t : i), (iii) and (iv). Issues nos. (i) 
anti (ii) have been decided In fnvour of the election petitioner. 
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As regai ds the issue no. (iii,) il has been decided Unit in an 
election petition filed by, an elector, he cannot claim decla¬ 
ration that any ol' the candidates has been duly elected. The 
issue 110 . (iv) which relates to scrutiny and/or inspection 
of there ballot papers, the inspection and/or scrutiny of one 
of the ballot papers has been allowed. While deciding issue 
no, (iv), it has been observed that the question whether an¬ 
other ballot paper, which has not been allowed for inspection, 
could be rejected on the second ic-coimt and that too because 
it was different ink sUct’l be gone into if required while 
discussing issue no. (v), (t has been further observed that 
the other issues would bo decided after the inspection of the 
ballot paper.- 

4. After I was assigned the duties to try the petition, a 
packet containing two rejected ballot papers was opened 
and the ballot paper in question was taken out and a xerox 
copy of it, niatked ‘X’, has been placed on records. 

5. Re issue no (vi), —- On reading of the judgement of 
my predecessor, it appears thnt the inspection of the ballot 
paper which has been alleged to have been accepted im¬ 
properly in favour of Shri Amrit Lai Basumatari vvas not 
pressed, Ju that view of the matter, there is no material to 
decide the issue. Accordingly, issue no ,(vi) is decided 
against the election petition. 

6. Re issue no (0, — Under rule 73(2)(aJ, a'ballot paper 
is invalid and can be rejected jf the figure. 1 is not marked 
on it. Under the explanation appended to sub-rule (2) of 
rulo 73. Ihe figure 1 may be marked in the international 
form of Indian numerals or any Roman form or in the form 
used in any Indian language, but shall not be indicated in 
words. Under clause (d) of sub-rule (I) of rule 73, if the 
reluming officer rejects any ballot paper he has to endorse 
on it the word "Rejected” and the ground of rejection 

The quection which arises for consideration is wether 
ihere was improper rejection of ballot paper, the xerox, 
;opy of Which' is marked ‘X’. The endorsement of the ie- 
lurning officer on ihe back of the ballot paper reads: '‘Re¬ 
jected as there is no first preference”. The question then 
is, ,— Whether the figure marked on the ballot paper in 
the space opposite the name of the respondent-1 is figure 1 
no. The figure marked' on the original of the ballot paper, the 
copy of which is marked ‘X’, clearly indicates that it is figure 
1. 'Ihe evidence of the returned candidate ORW 1) is that the 
figure contains two lines instead one qf provided. under the 
law, and he himself had to rub the ball pen twice or 
thrice before he made the marking on the ballot paper. 
Therefore, the alleged ball pen may be defective. Be that 
as it may, the- figure marked on the ballot paper in question 
clearly shows that it is figure 1 (not other figure) and, there¬ 
fore, it is a valid one. For these reasons, the ballot paper 
was wrongly rejected by the returning officer. 

7. As regards the rejection of the other ballot paper on 
Ihe ground thnt it vvas marked with ink different from the 
ink supplied for thnt purpose, it is not disputed that the 
first preference was recorded in favour of the respondent-1 
Shii Hitesvvar Saskij. The contention of the election peti¬ 
tioner is that the same could not he rejected in a second 
1 e-count after the close of the counting as there is no pre¬ 
vision for such 11 recount. Rule 82 of (he Rules provides : 

“(1) Any candidate or, in his absence, his election 
agent or counting agent may, at any time during 
the counting of the votes, either before the com¬ 
mencement or after the completion of any trans¬ 
fer of votes (whether surplus or otherwise), request 


the returning officer to re-examino and re-count the 
papers of ah or any candidates (not being papers 
set aside at any previous transfer as finally dealt 
with), and the returning officer shall forthwith le- 
exaniine and re-count the same accordingly. 

(2) The returning officer may in his discretion re-count 
the votes either onco or more than once- in any 
case in which he is not satisfied as to the accuracy 
of any previous count: 

Provided that nothing In this sub-rule make it obliga¬ 
tory on the returning officer to re-count the same 
vote more than once. 

Under sub-rule (1) of rule 82, any candidate, or, In his ab¬ 
sence, his election agent, or counting agent, may request the 
returning officer to re-examine and re-count the ballot papers 
of all or any of the candidates (not being papers set aside 
at uny previous transfer as finally dealt with). But the re¬ 
quest to re-examine or re-count of the ballot papers must 
be made during the counting of the votes, either before the 
commencement or after completion of any transfer of 
votes—surplus or otherwise, Under sub-rule (2), it is dis¬ 
cretionary power of Ihe returning officer to re-count votes 
cither once or more than once when he is not satisfied as to 
the accuracy of i.nv previous count, although under the pro¬ 
viso to sub-rule (7), it is not obligatory on the part of the 
returning officer to re-count same votes more than once. On 
a bare' reading of the sub-rule (2), it reveals that it does 
not provide re-examination of any ballot paper. Therefore, 
the request for re-examination and re-counting of votes has 
td be made durig the counting of voles and not when the 
counting has come to a close. 

8. The evidence of Ihe election petitioner Shri Abdul 
Muhib Mazumdar (PW 1) is that the first request for re¬ 
jecting the same ballot ptiper was rejected by the returning 
officer and the second reqeust was made by the respondent 
2 for rejecting th e same ballot paper after the close of the 
counting, and while waiting for declaration of the result. 
The evidence of Shri Amrit lal Basumatari (RW 1), the 
returned candidate, is that his first request for re-examining 
and re-counting the ballot paper in question was rejected by 
the returning officer. In that application no reason was 
given After the close of the counting, but before the de¬ 
claration of the result, he filed another application by re¬ 
questing the returning officer to re-examine the ballot paper 
is question bv stating grounds, after his first application was 
rejected bv the returning officer during the counting. The 
"Result Sheet—Original Counting”. F,xt.-4, indicates that 
the second ballot paper was rejected after dose of the ori¬ 
ginal counting and recording in the result sheet the number 
of votes polled by each candidate. In that view of the mat¬ 
ter, the second request was made after the dose of the 
counting, but before the declaration of the result. The re¬ 
turning officer allowed the prayer and re-examined the ballot 
paper and rejected the same and thereafter the returnnig 
officer re-counted the votes reducing the number of votes 
secured by Shri HJteswar Salkia by one. 

9. The ground of rejection of the ballot nancr was that 
the figures thereon were marked by different ink otherwise 
than the ink supplied for that purpose. Under the rule 
73(2)(e), if nnv flmirc is marked on it otherwise than with 
(he. uifide supplied for tho purpose, the ballot paper is in- 
v;d'd. hut the second proviso to clause (e) provides that 
where Ihe returning officer is satisfied that anv such defect 
as is mentioned in this clause has been caused b any mis¬ 
take or failure on the part of a presiding officer or polling 
officer. Ihe ballot naner shall not be rejected, merely 011 the 
a round of fitch defect. In view of the second proviso, merely 
because it was marked bv different ink, it cannot be 0 
ground for rejection, if the returning officer 'is satisfied that 
the defect has ben caused bv anv mistake or failure on the 
pmt of a presiding officer or polling officer. 

10. The evidence of returned candidate (RW 1) is that 
before the votes were cast the returning officer clenrjv in¬ 
structed each of the voters that a pen has been kept on the 



194 THE GAZETTE OF INDIA : DECEMBER 15, 1990/AGRAHAYANA 24,1912 [Part II— Sec. 3(iii)] 


table and vote should be recorded with the aid of that pea 
only. In the evidence of RW 2, the counting agent of the 
returned candidate, he stated in the cross-examination that 
the returning officer instructed to use the pen, pencil or 
whatever was there in the polling both for marking the 
ballot papers. In the same breadth, he stated that the re- 
truning officer dicl not use the words pen, pencil or what¬ 
ever material, he had only said about the material provided. 
But the evidence of RW 1 and RW 2 shows that the return¬ 
ing officer gave instructions. Normally, when the poll is 
taken it is the duty of the presiding officer or polling officer 
to give instructions as is indicated in the second proviso to 
rule 73(2)(e). Apart from that, the evidence of RW 1 
conflicts with the evidence of RW 2 in this regard. The 
returning officer, the presiding officer or any of the polling 
officers has not been examined to clarify the conflicts of evi¬ 
dence between RW 1 and RW 2. If the statement of evi¬ 
dence of RW 2 is accepted, it would be difficult to say how 
the figures were marked with ink different from the ink 
supplied for that purpose. 

11. As already stated, the returning officer did not reject 
the ballot paper at the first request i It hHS already been con¬ 
cluded that the second request and the second re-count was 
made after the close of the counting and recording of the 
votes polled by each candidate in the result sheet and that 
the request for re-examination and re-counting of votes has 
to be made during the counting of votes and not when the 
counting has come to a close. The respondent-2 Sri Basu- 
mutari could not make the second request and as such the 
re-count was not permissible under rule 83 of the Rules. 
Therefore, the rejection of that ballot paper was illegal- 
Admittedly, the first perference was recorded in favour of 
the respondent-1 Sri Hiteswar Saikla. 

12. It has already been concluded that two first preference 
valid votes, which were cast In favour of Sri Hiteswar Saikia 
Have ben rejected improperly. Therefore, the respondent-1 
Sri Hiteswar Saikia would have received 42 valid votes. It 
is not disputed that the respondent-3 received 45 votes and 
respondent-2 received 37 votes. The vote here means first 
preference vote. The question which, therefore, arises is 
whether the result of the election, in so far as it concerns 
the respondent-2 Sri Amrit Lai Basumatari has been materi¬ 
ally affected. As stated earlier, the total number of valid 
votes recorded were 124. In this situation, the quota was 
(1,24,000+ 3) + 1 o4,134. The value of the votes received 

’by Sri Hiteswar Saiki a would be 4,200 (42X100) and those 
received by the respondent-2 Sri Basumatari would be 3,700 
(37X100), and as such the value of the votes received by 
Saikia was more than the quota. In this circumstances, the 
result of the election, in so far as it concerns the respon¬ 
dent-2 Sri Amrit Lai Basumatari, has ben materially affect¬ 
ed for the reasons that the value of the votes soared by 
him would he less than the quota and he was to be exclud- 
’ ed. It may be stated that, in order to hold that the resuS 
of the election of the respondent 2 Sri Basumatari has been 
materially affected, acceptance of one first preference valid 
vote will be sufficient for the following reasons. In that case 
quota would be [(123 X 100)-r3) + 1 = 4101. The respondent- 
3 David Ledger would have 399 surplus (4,500-4101 = 399). 
On reading of the rules 73, 80, 81 and 83, it appears that the 
surplus to be transferred would never exceed the number of 
the surplus of the candidate having surplus. Therefore, even 
all the surplus (399) are transferred to respondent-2 Sri 
Basumatari, the value of the votes he received would he 
4,099 (3700+399) which is less than 4100, the value of 
the vote received by the respondent-1 Sri Saikia. 

13. Re-Issue (vil),—For the reasons stated above, the peti¬ 
tioner is entitled to declaration that the election of the res¬ 
pondents Sri Amrit Lai Basumatari to the Council of States 
from th'e State of Assam Is void. 


14, Re-issue (viii),—In this issue, the question which 
arises for consideration is whether the election petitioner is 
enttled to claim a declaration under section 101 that the 
respondent-1 has been duly elected. It has already been con¬ 
cluded that two first preference valid votes cast in favour of 
the rcspondent-l Sri Hiteswar Saikia have been rejected im¬ 
properly and, therefore, Sri Hiteswar Saikia received majority 
of votes. But this issue is to be decided later in view of 
the direction of the Supreme Court made in Civil Appeal No. 
4530 of 1990 between the parties that election petition re¬ 
lating to the question under section 100 is to he disposed of 
first, and thereafter issue relating to section 101, ie., the 
question relating to recrimination, is to be disposed of, 

15. For the foregoing reasons, it is declared that the 
election of the respondent-2 Sri Basumatari to the Council 
of States from the State of Assam is void, and his election 
is set aside. This disposes of the question relating to sec¬ 
tion 100 of the Act and the issue question relating to 
section 101 of the Act shall be dealt in the recrimination 
petition. 

IN THE GAUHATI HIGH COURT 
(THE HIGH COURT OF ASSAM : NAGALAND : 

MEGHALAYA : MANIPUR : TRIPURA : MIZORAM 
AND ARUNACHAL PRADESH) 

Recrimination Petition No. 18 of 1989 
in Election Petition No. 23 of 1989 

Shrl Amrit Lai Basumatari ...Recrimination 

petitioner 

—Versus— 

Shrl Abdul Muhib Mnzumdar and Ors. ...Election 

petitioner 

PRESENT : 

HON’BLE MR. JUSTICE MANISANA 

For the recrimination petitioner—-Mr. D. N. Chaudhury 

Mr. A. K. Pbukan, Mr. B. P. Kotoky, Mr. N. Dutta. 

Mr. M. Bhuyan, Advocates. 

For the election petitioner : Mr. B. N. Seri, Mr. P.'k! 

Sharma. Mr. S, S. Dey, Mr. K. P. Pathak, Mr. M. 

Nath, Sint. N. Salka, Mr. S. A. Laskar, Mr. A. B. 

Chaudhury for respondent No. 1, Advocates. 

Date of hearing : 7-8-90. 

Date of judgment : 7 Nov 90. 

JUDGMENT 

Shri Amrit Lai Basumatary, the respondent-2 In Election 
Petition No. 23 of 1989, has set up a counter claim by 
presenting a recrimination petition, or giving a notice, under 
sub-section (1) of section 97 of the Representation of People 
Act, 1951 that if Shri Hiteswar Saikia, the respondent-2 
herein, had been the returned candidate and a petition had 
been presented calling in question of his election, the election 
of Shri Hiteswar Saikia would have been void. 

2. The opposite party has filed an application for striking 
out pleadings or rejecting the recrimination peitilon on the 
ground that the allegations ore Vague and, therefore, no cause 
of action has been made out. 

3. Sub-section (2) of section 97 provides that every notice 
under sub-section (1) shall be accompanied by the statement 
aud particulars required by section 83 in the case of an elec¬ 
tion petition and shall be signed and verified in the like 
manner. Section 83(l)(a) provides that an election petition 
shall contain a concise statement of the material facts on 
which the petitioner, relies. Therefore, the notice of recrimi¬ 
nation petition shall coutain material facts as provided under 
section 83(l)(a), 
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4. As rcgmds (lie material facts, the settled position of 
law in that regal'd may be stated—- 

Material facts are tacts which if established would give 
the petitioner the relief asked for. The test requited 
to be answered is whether the Court can give a 
direct verdict nr favour of the election petitioner on 
the basis of facts pleaded in the petition in case the 
returned candidate has not appeared to oppose the 
election petition (See Manubhai Nandalal Amarsey 
Vs. Popatlal Manila! Joshi, (1969) 3 SCR 217 : AIR 
1969 SC 734). 

The material facts are those facts necessary to formulate 
u complete cause of action. Ommission of a single 
material fact leads to an incomplete cause of action 
and the statement of claim becomes bad tsee Samant 
Vs. George f etnandez, AIR 1969 SC 1201). 

5. The grounds are staled in para 2 of the recrimination 
petition or counter—claim. The other paragraphs are sub¬ 
missions and are of formal nature. The grounds are stated in 
para 2 in the following terms ; 

“(a) That nine votes were cast on ballot papers marked 
otherwise than with the article supplied for the pur¬ 
pose and us such the suid nine voles are required to 
be excluded from computation. Moreover, out of 
Ihese nine, one ballot paper had multiple marking 
meaning 2 in Roman from numerals and no 1st pre¬ 
ference was indicated therein, whereas another ballot 
paper out of the aforesaid nine contained preference 
1, 2 and 3 and even therefore both these ballot 
papers were liable to be rejected by the Returning 
Officer, who accordingly excluded the said two votes 
from computation. However, inspitc of specific ob¬ 
jection by the Respondent No. 2 and his counting 
agent, Shri Panknj Born, the remaining 7 ballot papers 
were held lo be valid by the Returning Officer. All 
the said 7 ballot papers contained 1st preference to. 
Respondent No. 1. The Respondent No. 2 states 
that the said 9 votes including the two votes which 
have already been rejected by the Returning Officer 
are void and which are therefore required to be 
excluded from computation. The reception of such 
void ’votes and/or improper reception of the votes 
and/or non-compliance with the provisions of the 
Constitution or of the Representation or the people 
Act. 1951 or of the Rules and Orders made there¬ 
under will have materially affected the result of the 
election in so far as if concerns Respondent No. 1, 
if the said Respondent No. 1 would have been dec¬ 
lared ns elected. 

6. Mr. Sen, the learned counsel for the respondent—2 has 
contended that the allegations made in para 2 are vague, or 
that the allegations lack in material facts which would formu¬ 
late a complete cause of action. Before dealing with the rival 
contentions it may be mentioned here that two ballot papers 
which have been rejected by the returning officer out nine 
has been challenged in the Election Petition no, 23 of 1989. 
The matter has been dealt with in the election petition. 

7. The main ground of attack of the election of Sri Saikia 
the 'espondent—2 herein is that the figure on the ballot 
papers was marked otherwise than with the article supplied 
for the purpose and, therefore, those ballot papers were to 
be rejected. Rule 73(2) (e) of the Conduct of Elections Rules, 
1961 provides that a ballot .paper shall be invalid on which 
there is any figure marked otherwise than with the article 
supplied for the purpose. The second proviso thereto reads : 
“Provided further that where the returning officer satisfied 
that anv such deflect as is mentioned in this clause has been 
caused by any mistake or failure on the part of n presiding 
officer or polling officer, the ballot paper shall not be.rejected. ' 
mcrelv on the ground of such defect”, Therefore, if there i<‘ 
ntiv defect, namely figure marked otherwise than with . the 
article suophed for the purpose, the ballot paper will not he 
reircted if the icturninc officer is.satisfied that such defect has 
been caused by any mistake or failure on the part of a 
presiding officer or polling officer, merely on the ground of 
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such a defect. It also may be noted that under iUusliatjon (e) 
section 114 of the Indian Evidence Act, it is to be presumed 
that official acts have been regularly performed. 

8. Keeping the above position of law in view, let me now 
examine ihe case on hand. It has not been stated in the peti¬ 
tion on as to what was the article supplied (whether an ink 
pen or a rubber stamp), how it could be said that there was 
improper reception of any of those votes, how and why the 
returning officer accepted the votes if they were marked other¬ 
wise than with the articles supplied for the purpose; and what 
were the serial iiumbei of the ballot papers, so as to make 
the opposite party understand the case he has to meet and to 
make a complete cause of action. The pleading is so vague 
that it left a wide scope to the recrimination petitioner to 
adduce evidence at his convenience in respect of the article 
supplied. In Nihal Singh vs. Ruo Birendrn Singh, (1970) 
3 SCC 239, the Supreme Court has held : 

“.The pleading was so vague that it left a wide 

scope to the appellant to adduce evidence in respect 
of a meeting at any place on any date that he found 
convenient or for which he could procure witnesses. 
The pleading, in fact, was so vague and was wanting 
in essential particulars that no evidence should have 
been permitted by the High Court on this 
point. 

("emphasis added) 

Therefore, the above principle laid down by the Supreme 
Court is attracted and the recrimination petition is liable to 
be rejected. In the result, Ihe counter claim, or the lecrimlna- 
tion petition is rejected. 

9. The next emesticn which arises for consideration Is 
whether the election petitioner is entitled to claim a declara¬ 
tion under which 1(11 of the Act that the respondent-1 Sri 
Hitesvvitr Saikia hus been duly elected. It has already been 
concluded that Sri Hiteswar Saikia received majo(ity of 
votes, that is, more first preference valid votes than the 
counter petitioner respoiidcnt-2 Sri Amrit I.al Basumatari. 
But my learned predecessor has, while, dealing with the issue 
fiiil,. decided that, in view of the .provisions under sections 
82(a), 98(c) and 101 of the Act, in an election petition filed 
bv an elector, he cannot claim declaration that anv other 
candidate has been duly clccled, viz “to seek declaration of 
this tvpe at hand the petitioner must have been himself a 
candidate”. Decision in Nag Ral Vs. R K. IBirla, AIR 1969 
Raj 245 was relied on. 

10. Mr.-Sen, the learned counsel for the election petitioner 

hns contended that the decision is inconsistent with or obli¬ 
vious of, the provisions under section 82(a) 98(c) and 101. 
Mr. Sen has submitted that section 81 itself makes it clear 
that, in an election petition filed hv an elector, he can 

claim declaration under section 101 that any other candidate, 
other than the returned candidate, has been duly elected. 
The reason is simple, under section 81 an elector can file 

an election petition on any of the grounds specified under 

sections 100(1) and 101 calling in ouestion the election of 
the returned candidate, and section 101 relates to the relief 
for declaration that rny other candidate, other than the 

.returned candidate, has been dulv elected on any of the 

mounds stated thereunder. Mr Sen has further submitted 
that the expression “he himself" appearing In section 82(a) 
and the word “petitioner” used in sections 98(c) and 101 of 
the Act arc only televanf when the election netition is filed 
bv a candidate for the following reasons. The associated 
words “anv other candidate” emuloved under section 87(a) 
and 98(c) and "such other candidate” used under section 101 
of the Act clearlv indicate that, in an election petition filed 
bv an elector, he can also claim declaration under section 101 
that “any other candidate” has been duly elected. 

11, The question which, therefore, arises for consideration 
Is. in the same proceeding. I ns a successor can ignore the 
finding on the issue or review the order, even, if I am inclined 
to rpme a contrary finding. I am. however, not expressing 
rnv omnion about-the re c ind'cata or review bv the Tourl 
sun nmtn in such a situation as one thing is clear that a 
decision per incurinm can be ignored. 
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12. In respect of the decision per incuriam, in Duke Vs. 
Reliance Systems Ltd. (1987) 2 ALL ER 858. it inis keen 
obsened : 

".the doctrine of per incuriam only applies where 

another division ot this court has reached a deci¬ 
sion in the absence of knowledge of a decision 
binding on it or a statute, and that in either case 
it has to be shown that, had the court had this 
material, it must have reached a contrary decision. 
That is per incuriam. 1 do not understand the doct¬ 
rine to extend to a case where, if different argu¬ 
ments had been placed before it or if different 
material had been placed before it, it might have 
leached a cMTerent conclusion." 

13. In AR Antulay Vs R. S. Nayak, (1988) 2 SCC 602. 
it has been held : 

“ “Per iiictirtam’ me those decisions given in ignorance 
or foregetfulness ot some inconsistent statutory pro¬ 
vision or of some authority binding on the court 
concerned, so that in such cases some part of the 
decision or some step in the reasoning on which 
v it is based, is found, on that account to be de¬ 
monstrably wrong." 

14. The decisions in the above cited cases show that the 
doctrine of per incut iani applies where a Court has reached 
a decision in the absence of knowledge of a decision binding 
upon it or a statute, and that in either case it has been 
shown that, had the Court had this material, it must have 
reached a contrary decision. However, the doctrine of per 
incuriam will not extend to a case where if different argu¬ 
ment had been placed before it, it might have reached a 
different conclusion. This is not per incuriam. In Antulay’s 
case it has also been held that if in a decision has been 
given per incuriam, the Court can ignore it and the doctrine 
of per incuriam is applicable in the same proceedings. 

15. At this stage it would be helpful to refer to a decision 
of the Supreme Court in K. Kamaraja Nadar Vs Kunju, 
AIR 1958 SC 687. In that case, the Supreme Court has 
held: 

“An election petition calling in question any election 
can be presented by a.ny candidate at such eleciTcSi 
or any elector on one or more of the grounds 
specified in Ss. 100(i) and 101 to the Election Com¬ 
mission (now High Court) and a petitioner in addi¬ 
tion to calling in question the election of the re¬ 
turned candidate or candidates may further claim 
a declaration that he himself or any other candidate 
has been dulv elected. Where the petitioner claims 
such further declaration, he must join as respondents 
to his petition all the contesting candidates other 
than the petitioner and also any other candidate 
again«t whom allegations of any corrupt practices 
ore made in the petition. The words “other than 
the petitioner” are meant to exclude the petitioner 
when he happens to he one of the contesting candi¬ 
dates who has been defeated at the polls and would 
not anplv where the petition is filed for instance 
by an elector. An elector filing such a petition 
would have to loin all the contesting candidates...” 
(The words within brackets supplied). 

16. The decision of the Supreme Oourt above clearly 
indicates that nrtv petitioner, either a candidate or an elec¬ 
tor. ip election petition crn claim the relief under section 
10! of the Act for decimation of election of the returned 
candidate to he void and also claim that anv other candidate 
to have been duly elected. This decision is binding on ns. 
But this decision was not brought to the notice of mv learned 
predecessor. Had this decision been brought to the notice 
of mv learned predecessor would have come to a different 
conclusion. Tn that view of the matter, the decision is rer 
ineiriam and if therefore, can be ignored. This being the 
position keening the decision of the Supreme Court in K. 
Ramaraia Nadar (supra) in view and having regard to the 
mi->missVm Mr. Sen : n an election petition an elector can 
cNim declaration unde- section 101 of the Act anv other 
candidate to have been elected. 

17 Tt mav he noted hetf that in Nag Ra.i (AIR 1969 
Raj 745). which has been relied on bv mv learned predeces¬ 
sor, the Rajasthan H ; ah Court has. after extracting apart 
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ul the above quoted passage of the decision of the Supreme 
court in Kamaraja’s case (AIR 1958 SC 587), observed: 

“There is no qoubt that these observations assume the 
competence of an elector to claim an additional 

declaration that.any other candidate be declared 

dt.!y elected.” 

IS. For the reasons stated above, the election petitioner is 
entitled to the declaration that the respondent-2 herein- 
Sri Hiteswar Saikia to have been duly elected to the Council 
of States from the Slate of Assam. It may be stated that, in 
the election petition, the election of the counter-petitioner 
Sri Amrit Lai Basumatari to the Council States from the State 
of Assam has been set aside, and it has also been concluded 
that Sri Hiteswar Saikia received a majority of valid votes, 

19. In the result, it is declared that Sri Hiteswar Saikia. 
'he respondent—2 herein, has been duly elected to the Council 
sf States (Rajya Sabha) from the State of Assam. 

With the said obsei vation and direction, the petition is 
disposed of with costs of R‘. 500 to be paid by Sri Amrit Lai 
Basumatari. 

Sd/- 

R. K. MANISANA, Judge. 

[No. 82/AS-RS/23| 89-90] 
C. R. BRAHMAM, Under Secy. 
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New Delhi, the 27th November, 1990 

O.N. 88.—In pursuance of Section 106 of the Represen¬ 
tation of the People Act. 1951 (43 of 1951), the Election 
Commission hereby publishes the judgement dated the 27th 
August. 1990 of the High Court of Judicature, Lucknow 
Bench, Lucknow, in Flection Petition No. 24 of 1990. 


LUCKNOW 

Reserved Order 
C.M. Appn. No. 74(E)-90 
and 

C.M. Appn. No, 100IE)-9!> 

In re : 

Election Petition No. 24 of 1990 
Pati Rakhan alias P. L. Premi. ... Petitioner. 

Vs. 

Chand Ram & others ...O.Ps. 

Hon’ble S. N. Sahay, J.—These are the applications by the 
petitioner for condoning delay in filing the election petition. 
The petitioner claims to be an e'ector in Hardoi Lok Sabha 
Constituency. A bye-election was held for Lok Sabha in the 
said constituency on 27th February, 1990. The result was 
declared on 28th-Febtuary. 1990. Opposite party No. 1 Chand 
Ram was declared elected as member of the Lok Sabha in 
the said bye-e!ection. The Election Petition ha s been filed 
by the petitioner for setting aside the election of opposite 
party No. 1 and for other reliefs. 
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The office report dated 24th April, 1990 shows that the 
time for filing the Election Petition was upto 14th April, 
1990 and the Election Petition a, is filed beyond tone by 10 
days as on 24th April, 1990. The petitioner has moved 2 
applications for condonation of delay. The first application is 
C.Al. Appn. No. 74(E)-90, in this application the petitioner 
has alleged that the Election petition was ready on llth 
April, 199(1 but the petitioner could not move the petition 
in time due to lack of security money. The amount of security 
v>as deposted on 23rd April, 1990 and hence the delay of 
11 days in filing the petition may be condoned. 


The second application filed by the petitioner is C.\P. 
Appn. No. 100(E)-9b. It is alleged in this application that 
' limitation for filing the Election Petition expired on 14th 
April, 1990. However, 13th. 14th and 15th April, 1990 were 
continuous Holidays. The Election Petition was submitted 
before the filing branch of the Court on 12th April, 1990 
and the same was thrown away by the branch officials of the 
Registree. The Court officials did not allow the petitioner to 
move application (Annexure-A) before the Court for granting 
25 days’ time to deposit the security amount under Section 
117(1) of the Representation of People Act. This resulted 
in the process to arrange the security for costs and arrange 
for the security money and the Election Petition was filed on 
24th April, 1990 after deposting the security amount on 
23rd April, 1990. 


The petitioner has appeared in person and argued this cast 
himself. The first mentioned application has been moved 
under Section 151 C.P.C. The second application has been 
moved under Order VI. Rule 17 read with Section 151 C.P.C. 
No applicaion has been moved under Section 5 Limitation 
Act. However, assuming that die applications filed by the 
petitioner are maintainable, it will appeal that the only ground 
on which the petitioner has applied for condonation of delay 
is that he could not airange amount of the security money 
before 23rd April, 1990. It was the personal aflair and 
duty of the petitioner to make arrangements for the deposit 
of the security amount well within time so that there might 
have been no delay in the filing of the Election Petition. In 
the absence of any icason given by the petitioner as to why 
he could not make any arrangement for secunly money, he 
is not entitled to any indulgence being shown to him The 
mere statement that no arrangement could be rnade lor 
deno-it of security amount earlier, cannot be regal d-d a, 
sufficient cause or exercise of inherent power for condonation 
of delay. 

The petitioner has leferred to the photostat copy of a 
receipt P fAnne.xure-B) which is shown to have been given by 
Kditional IUr.gr of .his ^ 

not bear*any**date. It does’not establish the fact. that the 

SHI S^aTtolea^ ^f^rt cgSg 

‘fh ?„ "that 

the application (Annexure-A) U-ore me woi ^ makc 

££« st 

correct, 1 ‘SJ^S not help the petitioner m any way. 

The petitioner has referred to certain authorities whicli 
may 4 be disced. lrt£V 
Mansarai and othe; ‘>54, V l ord , Ilips of the Supreme 
ports. 485 it was neia py f , Representation 

hf W no“o wwe . SSU 

oi People Act, 1751 does not i s Commission 

tion for condonation of de a or Hu ^ ^ (}le 

giving to the lesponden sufficiency the arounds m 

holding of an enquiry “ s Con.missfon lo con- 
his presence. It is j " f satisfied that there was 

done the delay suo molu i » mentioned that 

sufficient cause for thei delay < ^ ^ makm „ the 

the proviso to Section 8- Commission that the sufficient 
petition satisfies the: Fleet ^ )he petition, within the 

period prescribed therefor, the Election Commission may «• 
its discretion condone such dew). 


in Chandnka Prasad Tripallu vs. Shiv Prasad Chanpmia 
and others, 1959, Volume XXI, Election Law Reports, 172; 
their Lordships of the Supreme Court held that Section 117(3) 
of the abovenientioned Act should not be strictly or techni¬ 
cally construed that whenever it is shown that there has 
been u substantial compliance with its requirements, the 
Election Tribunal should not dismiss the Election Petition 
under Section 90(3) of the Act on technical grounds. 

The case of Kesab Chandra Paiwarj vs. Gouri Sunkar 
Bbattacharya and others, 1952, Volume II, Election Law 
Reports, 215 was decided by the Election Tribunal, West 
Bengal. It was held that the Election Tribunal can hear and 
decide the application whether the Election Petition referred 
to it is time barred and whether tire petitioner was prevented 
by sufficient cause from presenting it within lime. Even 
though the Flection Commission had condoned the delay in 
presenting the petition. 

The petitioner has next relied on the case of S. Khadcr 
Sheriff vs. Election Tribunal, Vellore and others, reported 
in Election Law Reports. Volume VIE page 471. This case 

was decided by the Madras High Court. It took the view' 

that the Election Commission has jurisdiction to excuse 
delay in presentation of an Election Petition, either suo motu 
or on the application of the peiitioner and that the Election 
Tribunal has power lo hear the objections of the respon¬ 
dents and to vacate the order of the Election Commission 
and dismiss the petition if it Is of opinion that there was 

no sufficient cause for excusing the delay. This case was 

decided under the old provisions of the proviso to Secfion 
85 and Section 80(4) of the aforementioned Act. 


All the abovementioned cases are distinguishable and are 
not applicable to the facts of the present case. Even if the 
words ‘sufficient cause’ are given a liberal constiuction as 
envisaged in the case of Dinabandhu Sahu. rited above, it 
will be found that the petitioner has not made out a case for 
condonation of delay. The petitioner’s case has ahtady been 
examined on facts and has been found that the petitioner 
has failed to establish that there was no negligence or inact'on 
on bis part or that he was prevented by any sufficient cause 
trom making arrangement for the deposit of security money 
and filing the Election Petition within time. 


In the result the applications of the petitioner referred to 
above, are rejected and the Election Petition is dismissed 
as time barred. 

Sd/- 

(S. N. SAHAY) 
27-8-1990. 
TNo. 82-UP-HP/24/90(LKWi] 
- — * By Order, 

RAM KISHAN, Under Secy. 

<T# 27 1990 

?n. 89 ;—-ftrafarc ttt'Ttt 1990 

spsff *5 . 1 if %T"T TfiS’T 'STTtlTvET, ^ ^ 

13-7-1990 % ftphU TT vfW 
1951 «TTT 106 % ir STU 

afiTTT I I 

[q , 8 i/af M-HT . *T . 1 1 1 9 0] 


fTRUT n, 

jff _ TTr-^ , 

New Delhi, the 27th November. 1990 


N __i„ piuM.iance of Section 106 of the Represen- 

^ of the People Act. 1951 (43 of 1951) the Elect,on 
mission hereby publishes the judgement of the Hgh 


Petition No. 1 of 1990. 
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IN THE HIGH COURT OF KERALA AT ERNAKULAM 
PRESENT: 

The Honotti stole Mr. Justice K. G, Balakrishnan. 

Fndiiy, the 13th July, 1990/22nd Ashadha, 1912 
Election Petition No. 1 of lyyi) 

Petittonei :— 

I, Ruina Rai, aged 53 years, son of A. Subhayya Rai, Post: 
ichilampadi, Via: Kunibla, Kasaragod Taluk and District. 

By Advs. M/s, P, V. Madhavan Nambiur, 

Rosarnma John and 

C. S. Raniunuthun, 

Respondents 

1. M. Ranniniia Rai, Adioeale, near Sreckrishna Talkies, 

iMadhur Road, P.O. Kasaragod. 

2. P. M. Aboobaeker, P.O. M. House, Kalliugal P.O., 

Pallikkere. 

3. E. K. Abdul Rahiman, Padannakkad House P.0,, 

Pudannakkaa, Hosdrug Taluk. 

4. Aysha Mullath, Muliyur Village, P.O. Munytir, 

Kasaragod District. 

5. Nuiayana Palau Yadav, House No. 396, Pulari Houes, 

P.O. Olayambadyvazbi, M. }vk Bazar-670306. 

6. K. T. Padmamibhan, New House, P.O. Vtdyanagai, 

Kasaragod District. 

7. C. K. Padmamibhan, B.J.P. Office, Karundukkad, P.O. 

Kasaragod. 

8. A. Purushan, Avikkul House, Ajanur P.O., Kunhangad, 

Hosdurg Taluk. 

9. Moideenkunhi, Nakreje Manzil, P.O. Perdala, Pin- 

670551. 

10. T. M. Sebastian, Thekkil House, Kavyathadula P.O. 

Thayaneri, Via, Cherupuzha-670511. 

11. Simon M. Jose, Medona, Pallikkere, P.O. Thevam, 

Pin-670301. 

By Advs. M/s. M. K. Damodaran and M. P. Prabhunan- 
dhan. 

This Election Petition having been finally heard on 11-7-90, 
the Court on 13-7-1990 delivered the following • 

K. G. BALAKRISHNAN, J. 

E, V. No. 1 of 1990 
JUDGMENT 

T lie petitonct had contested the general election to tne 
House of the Pccmle (Lok Sahha) held on 22-11-1989 from 
No, 1 Kasaragod Parliamentary Constituency as a candidate 
ol the Indian National Congress (Indira) Party, which was u 
constduet of the United Democratic Front, The United 
Democratic Front consisted of several other parties. The 
first icspondct was a eaud.dale supported by the Communist 
Party of India (Marxist) and this party was a constituent 
of the Left Democratic Front. The No. 1 Kasaragod Par¬ 
liamentary Constituency consisted of 7 legislative assembly 
segments. They are Manjes.var, Kasaragod. Uduma, Hosdurg, 
Thukkarippur, Payynnnur and Taliparamba. Polling in all 
they; 1..A. segments took place on 22-11-1989. The counting 
of votes started on 26-11-89 and the result of the election 
was declared on 27-J1-89. Out of 7,9/,296 votes polled 
‘he petitioner secured 3,57,177 votes and the first respondent 
secured 3.58,723 votes. Thus, the first respondent was declared 
as duly elected by a margin of 1546 votes. The petitioner 
alleges that he had a fair chance of winning the election 
and he would contend that there were serious irregularities 
in conducting the election and that the first respondent 
resorted to various cot nipt practices nnd this had materially 
affected the result of the election. Several allegations are 
enumerated in the petition and the first respondent raised n 
preliminary objection contending lh.it the allegations con¬ 
tained in the election petition ire vague nnd inaccurate and 
as the petitioner did not furnish sufficient and full particu¬ 


lars regarding the alleged corrupt practices, the pleadings aio 
fin Die io De struck out. j he pLeuminmy oojecljun was ncard 
and tins couit by order dated lBtn June, ryyu field ihai the 
allegations in puiagrupns 8 io 3U except iy, 21, 22 and 23 
arc liable to be struck out, bo, at pieient we ate concerned 
with the averments raised in paragraphs 19, 21, 22 and 23, 

2. In paragraph 19 ol the petition ihe petitioner contended 
that as pet me rmal result sheet oiihe rlosdurg d.A. segment 
the petitioner sceuted 37,342 votes and the icsponucnt secur¬ 
ed only 30,037 votes. But by manipulation in lorm No. 20 
Fait ii, the first icspondenl was shown to have secured 
39,93 / votes (which is in excess of 9900 votes) whereas the 
petitioner was shown as having secured 5/,342 votes from 
the Hosdurg LA. segment. Tnereloie, the petitioner alleges 
that correct entries have not been made in the final result 
sheet. 

3. in paragraph 21 of the petition the petitioner contended 
tliut in polling station No, 7/86 of 1’ayyannur L.A, segment 
the ballot papers to be loumi in the ballot box is shown as 
980. However, in the final result sheet the figure shown is 
920. It was also alleged that the presiding olliceis kept with 
them more than 50 signed ballot papers at a time. 

4. In paragraph 22 ol the petition it is alleged that in 
polling station No, 4 of Kasaragod L.A segment the number 
of total ballot papers used was 975 and the ballot papers 
Received by the polling station were also 975. But in the 
final result sheet it was shown that the total ballot papeis 
received in the polling station are 1260. This is also a later 
manipulation. 

5. Jn paragraph 23 the petitioner contended that in several 
polling booths the votes found in the ballot boxes were more 
than the actual votes polled. Jn polling booih No. 37 of 
Payyannur L.A. segment the total number of votes polled 
was 663. However, 673 votes were counted. In polling sta¬ 
tion Nos. 32, 57, 102, 110 and 43 o£ Payyannur segment 
and in booth Nos. 131, 1 18, 103, 43. 84, 34, 75, 23, 19 and 
17 of Hosdurg segment there were excess or shortage in 
the number ol votes, and in booth No. 9 of Hosdurg segment 
there was shortage of ballot papers and according to the 
petitioner this was due to the manipulation. 

6. The first respondent contested the proceedings. Except 
the preliminary objection the first respondent has not filed 
any written statement. The leurned counsel for the first res¬ 
pondent contended that after the striking out of paragraphs 
8 to 30 except 19, 21, 22 and 23, the petition itself is not 
muintaipable. The following issues were formulated for con¬ 
sideration : 

“f I) Whether the election petition as now stands, i.c. 
after striking out paragraphs 8 to 30 excluding para¬ 
graphs 19, 21, 22 nnd 23, as such is maintainable? 

(2) Whether Ihc allegations contained in paragraph 19 of 

the election petition are true ? 1 

(3) Whether the averments made in paragraphs 21, 22 

and 23 are true ? If the allegations made in para¬ 
graphs 21. 22 and 23 are true, whether they have 
materially uffected the result of the election 7 

(4) Whether a prayer for recounting is necessary to be 

incorporated in the election petition itself to grant 
such a relief ? Whether recounting be ordered in 
the facts and circumstances of the case 7 

(51 Whether the election of the returned candidate is 
liable to be declared void? 

(6) Whether the applicant is entitled to be declared 
elected ? 

(7) To what other relief, if any, the applicant is en¬ 
titled? 

(8) What is the order as to costs?” 

On the petitioner's side PWs 1 to 8 were examined and 
Fxts. PI to P14 wcr e marked. On the side of the respon¬ 
dents the first respondent was examined as UWI and E'ts 
R1 series were marked. 
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7. Issue No. 1.—The counsel for the respondents contend¬ 
ed ttiat the present election petition is not muiuLdiuaPlc lor 
me reason tinit me averments in me petition do not con¬ 
stitute any of the grounds mentioned in section lt)j of mo 
Representation of ncop.es Act, Isol, in the eleviion peti¬ 
tion six reliefs have been prayed for oy Ihc petitioner. 
Ufiucr Keliet no. t the petiiiouei seeks to dcelaie Lhe nrsL 
lespondent s elevtion as void and under relief No, 2 me 
pemjuner seeks to decline mat he be declared as the duty 
ciocied candidate and in lebcl No. 3 to 6 the petitioner at 
lnel included Uto various giounds lor ooluming me first 
two reneis, It lias been staled under relief No. 3 that tins 
Court suould Hold tinit trie pioeeuurcs uuopteU by tne re¬ 
luming ulb-ers and tbe polling olbeeis are lllcgul and vid- 
laiive ol me oraeis issued by tbe Election Commission ol 
India and me guidelines and provisions of lqw on me sli >- 
jeet and Ihcrclore llie rcsLilt is vitiated. Undei section 
iUOUHdj any non-compliunec with tbe provision of tne 
CunsLilulion or ol the Act or Rules or Oiders made under 
ibe Act is a ground for declaring the elecLion vo d. How- 
evej, ii me redlining otbeers or me polling obicets violated 
any ol tile orders or guidelines issued by lue election com¬ 
mission tnat is not a ground under section I 001 I) t u) I iv) to 
declare an election to be void. Reliefs stated as 4 and 3 
also related to some of the pleadings which were struck out 
ry tins Court, h'cu thulign the petitioner has mentioned 
-nesc matters as rebels in the petition, the allegations in 
paragiapbs 19, 21, 22 and 23 are sufficient to give me to « 
cause ui action and tnerefore i bold that the petition as 
su-h is maintainable, issue milliner 1 is found accordingly. 


8. Issue No. 2.—In paragraph No. 19 of the petition it 
is alleged that llie petitioner seemed 5/,342 votes ltorn the 
llosdurg L.a. segment ol the Kasaiagod Parliamentary Con- 
slitucncy and that Uic lust tespundent seemed only 50,03/ 
votes, and because ol some manipulation the hgiue 30,037 
was later shown as 59,937 in the final result sheet and on 
tins giounil the election of tne first respondent is to be de¬ 
clared void. It is pertinent to note that the petitioner has 
not given tbe details as to the manner in wmch the so- 
cullcu manipuiuions were done by the office. The petition¬ 
er simply asserted that the 1st respondent secuicu only 
511,037 votes. The petitioner pioduccd ceitain ccititled 
copies to suostantiuie these allegations. Ext. P4 is the cer- 
tibed copy of Eorm 20 Part II alleged to have been issued 
to the petitioner. Therein it is shown that the first respon¬ 
dent seemed 50,037 votes fiom the Hosduig L.A, segment 
ot the Kasuiagod Parliumentaiy Constituency, lhe other 
documents produced by the petitioner himself woulu show 1 
that this plea is incorrect and that the petitioner is trying 
to build up u case out of llie typographical error that crept 
in Ex, P4 certified copy. Even m the document pioduccd 
by the petitiocr, i.e. Ext. P4fa) it is shown that the fiist 
respondent secured 59,937 votes from the Hosduig L.A. 
segment. The explanation of the petitioner regarding this is 
that the back records were subsequently manipulated by 
the officers lo suit the final figure of 59,937. Two witnesses 
were also examined to prove this fact. One of the count¬ 
ing agents of the petitioner was examined. lie deposed that 
the total number ot votes secured by the first lespondent 
was announced by the Assistant Returning Officer and that 
he heard that the first respondent secured only 50,037 votes. 
A perusal of the relevant rules regarding polling and count¬ 
ing clearly show that this sort of mistake would not have 
happened and if so happened the counting agents of the 
petitioner could have very well noticed the discrepancy^Rule 
44 of the Conduct of Elections Rules, 1961 deals witrf f“c 
manner in which scaling of ballut papers is to be done 
alter the poll. 4 he sealing of the ballot box is done in the 
presence of the polling agents of the respective candidates- 
The polling agent can affix his seal. The polling agent also 
will be allowed to inspect each of these boxes. Rule 45 
says that the presiding officer shall at the close of the poll 
prepare a ballot paper account in foim 16 and enclosed it 
in a separate cover with the words "Uallot Paper Account” 
superscribed thereon. Rule 45(2) says that the presid ng 
officer shall furnish to every polling agent present at the 
close of the poll a true ropy of the ballot paper account 
alter obtaining a receipt hum the said polling agent and 
he shall aKo attest it as a true copy. Rule 55 deals with 


the scrutiny and opening ol the ballot boxes lor the pur¬ 
pose of counting, before any ballot box is opend at a 
counting table, the counting agent present at tnat table 
shall be allowed to inspect tne paper seal or such other seal 
us mignl have been utlixcd thereon and to satisty themselves 
that it is intact. The returning officer shall satisfy himself 
mat none of the ballot boxes has m fact been tampered with. 
Rule 56 deals with the manner in which counting is to be 
done und Rule 56(7) says that after the counting or all ballut 
papers contained in all the ballot boxes used at the polling 
station has been completed, the counting supervisor shall fill 
m and sign Part-11 Result of Counting, in Form 16, which 
shall also 6e signed by the returning officer und the returning 
officer shall make the entries in a result sheet in form No. 2U 
and announce the particulars. From Rule 45 it is clear that 
the agent ol the candidate will get the particulars of the total 
ballot pupates received and the total ballot paprs unused and 
also the number of ballot paper, if any, cancelled Eorm 16 
Part 1 will also show that number of tendeied ballot papers. 
Item 5 in form 16 part I will also show the total number of 
ballot paper to be found in the ballot box Eorm 16 Pail 
11 is lo he filled up at the time of counting and Rule 561.7) 
slates that the counting supervisor shall fill in part JI of 
form 16 and the same shall be signed by the counting super¬ 
visor us veil as the returning officer. From the entries in 
form 16 Part 11 the counting agent of the candidate would 
be in a position to know the number of votes secured by 
each candidate and also the total number of 
ballot papers rejecled, If any discrepancy was noticed between 
tile total number of votes polled and the total number of 
votes counted, that also will be entered in form 16 part 11. 
It is the duty of the counting agent to get form 16 Part II 
signed by the counting supervisor as well as the returning 
officer. The contention ot the petitioner is that his counting 
agent did not get form 16 part II duty signed by the countnig 
supervisor and the Assistant Returning Officer. There is no 
case that the petitioner has e'er Hied any objection before 
the Assistant Returning Officer regarding the non-observance 
of Rule 56(7)(aj of the Conduct of Election Rules, 1961. 
’Ihat fact is not specifically mentioned while narrating the 
ground in para graph 19 of the petition. The Rules relating 
to polling and counting would clearly show that the agent of 
the petitioner would have been in a position to show that 
the first respondent secured only 50,037 votes from the Hosdurg 
L.A, segment. Form 16 Part II issued to the counting agent 
of the petitioner was not produced by the petitioner. Without 
pioducing this dueument the counting agents were examined 
in this case to prove the fact that first respondent got only 
50,037 votes fiom the Hosduig L.A. segment, There is abso¬ 
lutely no evidence lo prove that the officers who were on 
election duty tampered with (he entries in form 16 and the 
figure 50,037 was corrected as 59.937. 


HA. The first respondent lias pioduced a list of votes seeuted 
by him front each polling booth in Hosdurg segement. The 
entries given therein tally with the entries mentioned in the 
ccrlilied copies produced by the petitioner. The petitioner 
could not prove that any of these entries is wrong and that 
the first respondent secured only lesser number of Votes than 
what has been shown therein The petitioner has not mentioned 
as to the manner in wh'ch the alleged tampering of figuie is 
done. It is not mentioned as to how did the petitioner come to 
know of the alleged tampering of figures, it is important to 
nole that even though he filed a petition for recounting before 
the returning officer, this was not mentioned as a ground for 
recounting. The counsel for the first respondent pointed out 
(hat this mistake is found only in the certified copies produced 
by the petitioner und the certified copy issued to the first 
lespondent does not contain any such mistake, The genuineness 
of Ihc certified copy produced by the petitioner was challenged 
tv the respondents. In spite of that fact, the petitioner has not 
summoned the original document and the petitioner has also 
not cared to summon the returning officer as a witness. After 
filing the electon petition the pititioncr had taken out summons 
to produce the entire records relating to the election. There¬ 
after the first respondent filed a preliminary objection and at 
that point of time it was suggested by the court that the peti¬ 
tioner can lake further steps at a Inter stage for the produc¬ 
tion ol the records. Thereafter (he petitioner did not take 
any stpes even when the genuineness of F.xt. P4 series was 
challenged by the respondents. There is nothing in evi- 
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ounce to show, that the entries in loim 16 in respect o£ the 
'oie,. sccuied by tne first respondent from llosduig segment 
v.tie tennpereu w,tn. there is also no evidence to show that 
the lirst respondent secured only 10,0.17 votes. Jso, them was 
no improper reception, leiusin or rejection of any vote and 
tncie was non-coinpiianee oi any or the provisions ot the 
Constitution oi oi the Act. ihciclore. 1 hold that the allega- 
turns contlnnej in paragraph 19 ot the petition me not true 
and (lie election or the first ispondent is not liable to be 
declared void. 

Issue No. 3. In paragraphs 21, 22 and 23 ol the election 
petition the petitioner luts pointed om cetrmn uregularities, 
ill some cuses at tne time oi counting there was missing of 
votes and the total numDer ot votes counted was less tnan 
the number ot votes polleu. One instance has been mentioned 
in pumgraph zi ot tne petition. It is mentioned that in booth 
No, 39 oi i'uyyannar segment 666 voles alone were polled, 
lint at the tune of counting it was tound that theie were 
b/i votes. I It us it is seen tout 7 votes were found excess of 
the total number of votes polled. the petitioner has not 
livened in the petition that this was as a result of the mal- 
piactice done by the hist respondent, It is also not specilically 
livened that this excess number of 7 votes has materially 
affected the result of the clecion. The first respondent while 
giving evidence explained that on his enquiry he came to 
Know that the presiding officer put 7 tendered voles into 
the ballot box without Keeping the same m a separate cover 
as envisaged under the Rules. Under Rule 42(4) the presiding 
officer, instead of putting ihc tendeted ballot paper into the 
builot box shall place it in a cover specially kept for the 
purpose and the Dumber of tendered votes also should be 
sepaiutely shown in form 16 purl 1. This is one possibility of 
the excess number of votes being found in the ballot box. 
Any way the petitionci has no case that this was a corrupt 
practice done at the behest of the first respondent and it has 
materially affected the result of the election. 

10. In paragraph 21 and 22 the petitioner has mentioned 
some instances where some votes were found missing. The 
list submitted by the petitioner would show that there weie 
only very few instances. One tcason that could be attributed 
to this discrepancy is that some voters might have taken the 
ballot papers out of the polling booth without the same 
being cast in the ballot box. There is no averment or evi¬ 
dence to the cllect that this has materially affected the result 
uf the election. 

11 Right witnesses w'ere examined on the side of the 
petitioner. FWs 3, 4, 7 and 8 spoke about the various dis- 
ciepancic-s iouud in respect of the number of voles counted 
and the number of votes polled. RW3 stated that in polling 
booth No. 43 of Payyannul L.A. segment, as per the ballot 
paper account 966 ballot papers were to be found in the 
ballot box hut at the time of counting 969 votes were found 
ui the ballot box. Ext. P7(f) is Pan-) of Form 16 produced 
by the petitioner, m respect of polling booth No. 43 oi 
Payyanriur J., segment. Ext. P7(f) shows that the ballot papers 
to bo found in the ballot box are 966 It is not known as to 
how many voles were counted in respect of polling booth 
No. 43, PW3 would contend that he was not served wilh 
Part-II of Form 16. 

12. PW7 was a counting agent of the petitioner in the 
counting station of Payyannur T.A. segment and he deposed 
that them weie excess of 3 votes front polling Booth No. 43 
of Payyannur L.A. segment. Except the oral testimony of PW 
3 and 7 no corresponding document is produced in this regard. 
It is nol known as to what was the total number of voles 
counted. The petitioner should have summoned the orignal 
rccoids to show that there were excess of votes. The petitioner 
lias also not eared to produce original Form 16 Part-U to 
show at least that there were excess number. Therefore, the 
evidence of PWs. 3 and 7 alone is not sufficient to hold 
,hat there was discrepancy between the number of votes 
polled and ihe number ot voles counted. 

13 PW4 is staled to be a counting agent of the .petitioner. 
Tic deposed that at the time of counting of votes from 
Payyannur I..A, segment he was present and 793 votes were 
counted front booth No. 32 of Payyannur L.A segment. 
Accordion to (his witness lliere should have been 798 voles 
and 5 votes were unsung. The relevant Point 16 rates J nndll 
are not produced liv the petitioner. The petitioner has also 
not caied to produce the original documents before ihe 


Returning Uliieor to prove that iioru polling booth No. 32 of 
Payyannur L.A. .segment, 7yi votes were counted whereas it 
should nave been /yfi votes. As me relevant documents are 
not pioduced, it is not possible to rely on llie oral testimony 
or P vV4 to hold tiiul theie was discrepancy. 

14. PW8 was a counting agent in the Payyannur L.A 
segment, in llie chief cxmainulion he claimed that he w-ux 
the counting agent of the petitioner but in the re-exatninailun 
he admitted that he was the counting agent of the 5lh res¬ 
pondent. PWS deposed that at the time of counting he had 
tailed an objection that in respect of booth Nos. 102 and lit) 
oi Payyannur L.A. segment the total number of votes polled 
was not tallying with the total number of votes found in the 
ballot box and that he demanded a recunlitlg. PWS has no 
case that he liled written petition tor recounting. The count¬ 
ing officer told PWS that lie should file a petition belore the 
Retaining Officer, But, he did not file any such petition 

1 he evidence of PW8 cannot be accepted to hold that there 
weie irregularities in the counting 

15. The petitioner has produced various documents iungiiig 
fiont Exts, PI to P14. Many of these documents arc not 
satisfactorily proved by examining competent witnesses. The 
pctit'cner has produced only Parl-f of Form 16. The various 
counting agents who received Part-1 of Form 16 v\ete not 
examined. The petitioner has nut summoned the original to 
prove that there weie discrepencies between the number of 
votes polled and the number of voles counted, The documents 
produced by the petitioner are inadequate and no reliance can 
be placed on these documents. The certified copies produced 
by U.e petitioner ndniiltcdly contain wrong entries and the 
correctness of these entries was challenged by the 1st les- 
pondent. It was Ihc city of the petitioner to summon the 
originals to prove his case. Therefore, I hold that the aver¬ 
ments mi paragraphs 21. 22 and 23 are not proved and llie 
petitioner failed lo c'tublish that the result of the election 
was mutciially affected. 

16. Issue No. 4 The learned counsel for the 1st respondent 
pointed out that ihe petitioner has not specifically prayed for 
recounting of votes and, therefore, such a prayer cannot be 
entertained, The petitioner's counsel submitted that it is not 
necessary thut the prayer for recounting should be staled in 
the petition as it is cmlv an ancillary relief. Section 98 of the 
Reprcscnalion of the People Act, |9?1 says that : 

“At the conclusion of the trial of an election petition 
the High Coum shall make an order.—i 

tu) dismissing the election petition; or 

(b) declining the election of all ur any of the re¬ 
turned candidates to be void; or 

u) declaring the election of all or any of the returned 
candidates to be void and Ihe petitioner it any 
other candidate to have been duly elected". 

The prayer for recounting is only an ancillary relief and 
this need not be specifically mentioned in the election peti¬ 
tion. However the Section by adducing satisfactory evidence 
must establish to prove that there arc grounds for ordering 
recounting. 

17. The Suppcmc Court in various decisions has suc¬ 
cinctly held that the recounting could be allowed only under 
exceptional circumstances, In Bhabhi v. Shco liovind 
(1975 S.C.R. 202) the Supreme Court held that the follow¬ 
ing conditions ate imperative before a Court can grant 
inspection or sample inspection of Ibe ballot papers : 

“(1) That it is important lo maintain the screccy of 
the ballot which is sacrosanct and should not be 
allowed to be violated on frivolous, vague and 
indefinite allegations; 

(2) Thut before inspection is allowed, the allegations 
made against the elected candidate must be clear 
and specific and must be supported by adequate 
statements of of material facts; 

(3) Ihc Court must he prim a facie satisfied on the 
materials produced before the Court regmding the 
truth of the allegations made for a recount; 
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(4J That the discretion comet r eJ on the Court should 
not he exercised in such a way so as to enable 
the applicant to indulge in a loving inquiry with 
a view to lish materials for declaring the election 
to be void and 


(5) That on the special facts of a given case sample 
inspection may be ordered to lend further assur¬ 
ance to the prirna facie satisfaction of the Court 
regarding the truth of the allegations made fot 
it recount and not for the purpose of fishing 
out materials”. 

The Supreme Court held in N. finpul Reddy v. B. 
Krishnnmurly (A.I.R. 1987 Supreme Court 831) held that : 

‘‘When a general recount and scrutiny of ull the ballot 
papers is directed by the High Court, it would 
be unjust and unreasonable and contrary to the 
will of the electors, to deny benefits of valid votes 
cast in favour of the returned candidate or to 
ignore invalid votes counted by the^ Returning 
Officer as having valid votes in fai.ur of the un¬ 
successful candidate and to set aside the election 
of the returned candidate, The purpose and 
object of the elect ion law is to ensure that only 
that person should tepresent the constituency who 
is chosen by the majority of the electors, This 
is the essence of democratic process”. 

The same view was held in K. K. Shamsudeen v, 
K.A.M.M. Bchindeen (A.T.R. 1989 Supreme Court G40), 
N. Harnyanan v. S. Scmnalai (A.I.R, 1980 Supreme Court 
206), D.P. Sharma v. Cotnmr, & Setarning Officer (123.R. 
1984 Supreme Court 654). Hari Ram v, Hira Singh (A.I.R. 
1984 Supreme Court 396), Juggit Singh v. Kartar Singh 
(AJ.R. 1986 Supreme Court 773), Ram Sewak v. H.K. 
Kidwai (A.I.R. 1984 Supreme Court 1249). Beliram Bha- 
laik v. Jai Beharilal Khachi (1975 A Supreme Court Cnses 
417) and Baldev Singh v Teja Singh (1975) S.C.R. 381). 

From the above decisions it is well established that in 

order to obtain a recount there must be proper allega¬ 
tions in the election petition indicating, the precise material 
on the basis of which it could be urged. Where no such 
material is placed before the court and the discrepancies 
pointed out by the petitioner arc insignificant and it may 
not materially affect the result of the election, no recount 
can be ordered by the court. An order of inspection may 
not be granted a s a matter of course having regard to the 
insistence of secrecy of the ballot papers and the Court 
would be justified in granting an order of inspetcion only 
if there ure adequate statement of (be material facts on 
which the petitioner filed in respect of his prayer for 

setting aside the election, An order for inspection of bal¬ 
lot papers cannot he granted to support vague pleas un¬ 
supported by material facts and the petitioner may not 

be given an opportunity to have a “fishing expedition", 
A mere allegation that the petitioner suspects or believes 
that there has been an importer reception or rejection of 
votes will not be sufficient to support an order for inspec¬ 
tion, 

18. In the instant case the petitioner seeks for ^counting 
of ballot papers of Hosdurg and Payynnnur L.A. segment's. 
As regards Hosdurg L.A. segment the contention of the 
peilioner is that the 1st respondent secured only 50,037 


uites and not 59,037 votes shown in the final result sheet 
and the same could be proved by recounting. I have al¬ 
ready found that there is nothing in evidence to show that 
the 1st respondent secured only 50,037 votes fiom the 
Hosdurg I ..A. segment. The documents produced by the 
petitioner are not sufficient to substantiate that pleading. It 
is also important to note that the petitioner had no such 
case at the time when he filed tlice application for recount¬ 
ing. Fxt. PS is the office copy of the petition submitted 
by the petitioner for recounting of votes. In Ext. PS the 
petitioner has alleged that there were some malpractice in 
the matter of counting at Thaliparaniba F.A. segment. In 
Ext, P8 he has not mentioned the nature of the malprac¬ 
tice that had allegedly taken p'ace in Thaliparumbn E.A. 
segment. He only mentioned that the officials who parti¬ 
cipated for counting work had shown some prejudice to 
the counting agents of the petitioner and that tho objec¬ 
tions raised by the petitioners counting agents were not 
headed by the officials. The nature of the objections 
raised by the petitioner's counting agents is not mentioned 
in E.xf. P8. It is important to notice that when the peti¬ 
tioner gave Ex. P8 application for recounting on 
27-11-1989, no objection was raised regarding ihe count¬ 
ing of votes at Hosdurg L.A. segment and at Payyunnur 
L.A. segment. It is quite possible that the petitioner might 
have been aware of the number of votes secured by him¬ 
self and the 1st respondent from Hosdurg L.A. segment 
and entries in the final result sheet would have been 
known to the petitioner. Even then no objection was 
raised tegarding that at the time when Ext. P8 petition 
was filed. 

Fxt. PI2 is another application submitted by the 
petitioner on 27-11-89 wherein he made a request for re¬ 
counting of votes of Manjeswar, Hosdrug and Udma L.A. 
segments. In Ext, P12 tho petitioner alleged that some 
fraud and malpractices were committed by the officials on 
duty at the counting centre and his counting agents re¬ 
peatedly gave objections regarding the fraud and malprac¬ 
tices and the officials turned a deaf ear to such comp¬ 
laints and behaved partially. The nature of fraud and 
malpractices are not mentioned in Ext. PI2 The petitioner 
lias also nor produced any documents to show that his 
counting. agents had raised any objection at the time of 
counting. Ext. P13 is another petition wherein the alleged 
that the Returning Officer had not passed any orders in 
his petition for recounting till 29-11-89. There is nothing 
in evidence to show' (hut the Returning Officer failed to 
puss an order in the oetition submitted by the petitioner. 
Ext. PI4 is the order passed by the Returning Officer. 
The order is dated 27-11-89. There is nothing in evidence 
to show that Ext. P14 order was passed by the Returning 
Officer subsequently. 

19. I have dealt with in detail regarding the discrepancies 
pointed by the petitioner between the number of votes 
polled and the number of votes counted. The discrepancies 
found, if any. arc not of serious consequences. It is not 
possible to assume that there was any fraud or malprac¬ 
tice in the process of conduct of the election. There is 
also nothing in evidence to show that there was importer 
rejection of any valid voles or importer acceptance of any 
invalid votes. PW2 one Mamma was examined to prove 
that he had submitted a net't on to the presiding Officer 
alleging that there was some mnlpraclices by voters, Fxt. 
P9 is the letter wherein he stated that he had submitted 
a complaint to the Returning Officer. The original petition 
is not produced before Court and the Returning Officer 
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also waii not examined by the petitioner to tipcak about 
the petition submitted by PI2. the gist of the allegation 
is that in booth No. 38 of Puyyannur L.A. segment there 
was impersonation by some voters and some muslim voters 
were threatened by others and they were not allowed to 
cast their votes. The names of the persons who were 
threatened are not mentioned in the complaint or in the 
election petition. It is also not mentioned as to who com¬ 
mitted impersonation. The evidence of PYV2 and Ext. P9 
series do not substantiate the petitioner’s ease. The allega¬ 
tions in the petition and he allegations contained in the 
various complaints submitted by the petitioner are not 
sufficient to hold that he petitioner is entitled to have n 
recounting. 

Issues 5 to 8 :— 


As the petitioner has not proved any of the grounds for 
which the election of Ihe 1st respondent could be declared 
void, the cleiion petition is dismissed under Section 98(a) 
of the Representation ol tbe People Act, 1951, The peti¬ 
tioner is liable to any costs to the 1st respondent which 
I fix at Rs. 2,000/-. 

The substance of the decision shall be communicated to 
tbe Election Commission and the Speaker of the Lok Sabha 
An authenticated copy of the judgement shall be sent to 
Election Commission at an early date. 

13th July, 1990, 

Sd/- K. (1. BALAKRISHNAN, Judge 
(No. R2/KL-HP/1/90] 
By Order, 
C. L. ROSE, Secy. 
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